STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JONATHAN BUCHANAN and KRYSTAL
KING on behalf of and as

nat ural parents and guardi ans
of NI CHOLAS BUCHANAN, a m nor,

Petitioners,

FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COMPENSATI ON ASSOC! ATI ON,

)
)
)
)
)
g
VS. ) Case No. 06-0847N
)
)
)
)
)
Respondent . )

)

SUMVARY FI NAL ORDER OF DI SM SSAL

This cause canme on to be heard on Respondent’s Motion for
Summary Final Order, served August 29, 2006.

STATEMENT OF THE CASE

1. On April 3, 2006, Jonat han Buchanan and Krystal King,
on behalf of and as natural parents and guardi ans of N chol as
Buchanan (N cholas), a mnor, filed a petition (clain) with the
Di vision of Adm nistrative Hearings (DOAH) for conpensation
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Plan (Pl an).

2. DOAH served the Florida Birth-Rel ated Neurol ogi ca
I njury Conpensation Association (NICA) with a copy of the claim

on April 4, 2006, and on August 7, 2006, follow ng a nunber of



extensions of time within which to do so, NICA served its
response to the petition, and gave notice that it was of the
view that Nicholas did not suffer a "birth-rel ated neurol ogi cal
injury,"” as defined by Section 766.302(2), Florida Statutes, and
requested that a hearing be scheduled to resol ve whether the

cl ai m was conpensabl e.

3. Thereafter, on August 29, 2006, N CA served a Mdtion
for Summary Final Order.! The predicate for the notion was
Nl CA's contention that, indisputably, any brain injury N chol as
may have suffered was not caused by oxygen deprivation or
mechani cal injury occurring in the course of |abor, delivery, or
resuscitation in the i medi ate post delivery period in the
hospital, and that, regardless of the etiology of any injury
Ni chol as suffered, he was neither substantially nentally nor
substantially physically inpaired.

4. Attached to NICA's notion was an affidavit of Donal d
WIllis, MD., an obstetrician, who reviewed the nedi cal records
related to Nicholas’ birth and concluded, within a reasonable
degree of nedical probability, that "[t]here was no apparent
obstetrical event that resulted in |oss of oxygen or nechanical
injury to the brain.”

5. Also attached to NICA's notion was an affidavit of
M chael Duchowny, M D., a pediatric neurol ogi st associated with

Mam Children’s Hospital, who evaluated N cholas on July 26,



2006. Based on that evaluation, as well as a review of the

medi cal records, Dr. Duchowny concluded, within a reasonable
degree of nedical probability, that the brain injury N chol as
suffered was a consequence of his Goup B steptoccal neningitis,
not intrapartumasphyxia or trauma, and that N chol as was

nei ther substantially nmentally nor substantially physically

i npaired. The bases for Dr. Duchowny’s concl usi ons were
docunented in his witten report, as foll ows:

| eval uated Nichol as Buchanan on July 26,
2006. The eval uati on was perforned at ny
office in Mam Children’ s Hospital

Ni cholas is 15-nonths ol d and was brought by
hi s not her and maternal grandnother. Both
supplied historical information.

MEDI CAL HI STORY: Nichol as’ not her began by
expl ai ni ng that N chol as has hydrocephal us
and seizures. She related both problens to
a bout of Goup B strep neningitis which was
di agnosed at six-days of age. N cholas was
born at the East Pasco Medical Center and

di scharged on the 5th day of life. He
presented the next day with seizures and
irritability and was ultimtely di agnosed
with Goup B streptococcal neningitis.

Ni chol as was transferred to Arnold Pal ner
Hospital where he remai ned for two-nonths.
He was treated aggressively with antibiotics
and had a PICline. This ultimtely becane
infected and he was "in and out of
hospital s" for another two nonths.

Ni chol as’ seizures were treated with
phenobarbital and he had no further
recurrences. In retrospect, Ni cholas’

not her believes that Ni cholas nay have had
sei zures since the first day of life. She
recalls Nicholas having "eyelid flutters”
and with his tongue being pushed to the roof
of his nout h.



Ni chol as was maintai ned on phenobar bit al
until one-year of age at which tine he was
switched to Trileptal. He is being foll owed
by Dr. Carl Barr. His present dosage of
Trileptal is 120 ng twi ce per day. An EEG
at one-year of age apparently continued to
show evi dence of seizure activity.

Ni chol as al so devel oped hydrocephal us as a
consequence of the neningitis. A serial
head circunference neasurenent indicated
rapid head growh culminating in placenent
of a left ventricul operitoneal shunt at age
four-nonths. The procedure was perforned by
Dr. Gegg in Olando. The procedure is
unconpl i cated and N chol as’ head grow h has
subsequently returned to nornmal. He has not
had serial inmaging studies. No shunt

i nfections or conplications have occurred.

I n other respects Nicholas has been doing
well. He has been grow ng and devel opi ng
satisfactorily. N cholas wal ked at 14-
nmont hs of age and now says one or two words.
He is not in any interventional therapies.
Hi s vision and hearing are both good. His
appetite is described as "picky" but he eats
tabl e foods along with baby foods. He

sl eeps through the night but may wake up
crying on occasion.

PRE- AND PERI NATAL HI STORY: Nicholas was the
product of an unconplicated 41-week
gestation with delivery by cesarean section
because of postdates. He breathed well at
birth and had sone transi ent physi ol ogi cal
jaundi ce. Nicholas’ inmunizations have been
slightly delayed due to his nedica

probl enms. He has no known drug allergies.

* * *

PHYSI CAL EXAM NATI ON reveal s an alert and
cooperative, well -devel oped w Il -nourished
15-month-ol d infant. Nicholas wei ghts 24
pounds. His head circunference of 48.4
centineters is within normal percentiles for



age. There are no neurocutaneous stigmata
and no dysnorphic features. The skin is
warm and noist. The anterior and posterior
fontanels are closed. There are no crania
or facial anomalies or asymmetries. The
neck i s supple w thout masses, thyronegaly
or adenopat hy. The cardi ovascul ar,
respiratory and abdom nal exam nations are
unr emar kabl e.  Peripheral pul ses are 2+ and
symretric.

NEUROLOG CAL EXAM NATI ON reveal s a socially
interactive infant who is cooperative for
the evaluation. He sits quietly in his

not her or grandnother’s |ap but does
frequently get up to explore the room He
is quite inquisitive and actively plays with
toys. He obeys sinple commands, such as
"bring the toy to nme". He nade one sound
during the eval uati on which was perhaps a
word but difficult to decipher. H's
behavi or was appropriate. Cranial nerve
exam nation reveals full visual field to
direct confrontation testing. There are
full conjugate extraocul ar novenents in the
hori zontal and vertical plains. The pupils
are 3 mmand react briskly to direct and
consensual ly presented |Iight and the ocul ar
fundi are unremarkabl e including well -
dermarcat ed disc nmargi ns without optic pallor
and normal eye grounds. There are no faci al
asymetries. The tongue noves well and the
dentition is normal. The pharyngeal folds
are symmetric. Mtor exam nation reveals
full range of notion and relatively norm
nmuscle tone. Nicholas is able to stand from
a sitting position wi thout holding on and he
wal ks on a narrow based gait w thout

evi dence of ataxia. He denonstrates

bi mnual dexterity w thout hand preference
and transfers readily between his hands. He
has age appropriate fine notor coordination
with individual finger novenents and thunb
first finger opposition. There are no
adventitious novenents and no fascicul ations
or atrophy. The deep tendon refl exes are 2+
at the knees and biceps. Plantar responses



are repeat edly downgoi ng. Sensory

exam nation is intact wiwth withdrawal of all
extremties to stinulation. The

neur ovascul ar examnm nati on denonstrates no
cervical, cranial or ocular bruits and no
tenperature or pul se asymetri es.

I n SUMVARY, N chol as’ neurol ogi ca

exam nation is essentially unremarkable. He
IS progressing at the expected devel opnent al
m | estones and has shown a remarkabl e
recovery fromhis early neningitis. The
hydr ocephal us has al so stabilized and his
shunt appears to be intact.

| have had an opportunity to review nedi ca
records sent on May 11, 2006. These include
records froma Place for Wonen in Pasco
County, East Pasco Medical Center, Arnold
Pal mer Hospital and Pediatric Neurosurgery,
P.A. The information in these records
together with the findings on today’s

eval uation | eads nme to concl ude that

Ni chol as has neither a substantial nenta

nor notor inpairnent. The hydrocephal us and
sei zures are the consequence of his Goup B
streptococcal neningitis; therefore

unassoci ated with intrapartum asphyxia or

trauma. | therefore do not believe that
Ni chol as i s conpensabl e under the N CA
statute.

6. Petitioners did not respond to the Mdtion for Summary
Final Order. Therefore, on Septenber 12, 2006, an Order to Show

Cause was entered as foll ows:

On August 29, 2006, Respondent served a
Motion for Sunmary Final Order. To date,
Petitioners have not responded to the
notion. Fla. Adm n. Code R 28-106.204(4).
Accordingly, it is

ORDERED that within 10 days of the date of
this Order, Petitioners show good cause in
witing, if any they can, why the relief



request ed by Respondent shoul d not be
gr ant ed.

7. On Septenber 15, 2006, Petitioners filed their Response
to Order to Show Cause. Pertinent to NICA's Mtion for Summary
Final Order, the response stated:

1. Petitioners’ expert w tnesses agree
t hat the hydrocephal us and sei zures suffered
by NI CHOLAS BUCHANAN, a minor, are the
consequence of his G oup B streptococca
meningitis and were not associated with any
i ntrapartum asphyxi a or trauna.
Petitioners’ expert wtnesses al so agree
that there was no apparent obstetrical event
that resulted in | oss of oxygen or
mechanical injury to the child s brain.

2. Therefore, Petitioners agree with
Respondent that this claimis not
conpensabl e because the injury does not neet
the definition of a "birth-rel ated
neurol ogi cal injury" as defined by Florida
Statute 8766.302(2).

3. Therefore, Petitioners cannot show any
reason that Respondent should not be
entitled to a Summary Final Oder
determining that this claimis not
conpensabl e under the Plan so that this
cl ai mshoul d be dism ssed with prejudice.

8. Gven the record, it is undisputed that N cholas’ brain
injury was not caused by intrapartum asphyxia or trauma, and
that, regardless of the etiology of his injury, N cholas is not
permanently and substantially nentally and physically inpaired.
Consequently, for reasons appearing nore fully in the

Concl usions of Law, NICA's Mdtion for Summary Final Oder is

wel | -founded.? § 120.57(1)(h), Fla. Stat.



CONCLUSI ONS OF LAW

9. The Division of Admi nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

10. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clainms” relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

11. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," may seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Administrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Birt h-Rel ated Neurol ogical Injury Conpensati on Associ ati on,
whi ch adm ni sters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to subnit relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurol ogical injury." § 766.305(3), Fla. Stat.

12. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it nmay award
conpensation to the claimant, provided that the award is

approved by the adm nistrative |aw judge to whomthe cl ai mhas



been assigned. § 766.305(6), Fla. Stat. If, on the other hand,
NI CA di sputes the claim as it has in the instant case, the
di spute must be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

13. In discharging this responsibility, the admnistrative
| aw judge must neke the follow ng determ nation based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
judge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered pernmanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurological injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has

sustained a birth-rel ated neurol ogical injury and that



obstetrical services were delivered by a participating physician
at birth." § 766.31(1), Fla. Stat.

14. Pertinent to this case, "birth-rel ated neurol ogi cal
injury" is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a
mul ti ple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the i medi ate
postdelivery period in a hospital, which
renders the infant permanently and
substantially mentally and physically
inpaired. This definition shall apply to
live births only and shall not include

di sability or death caused by genetic or
congeni tal abnormality.

15. Here, indisputably, N cholas did not suffer an injury
to the brain, caused by oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery, or resuscitation,
and, whatever the cause of his brain injury, he is not
permanently and substantially nentally and physically inpaired.
Consequently, given the provisions of Section 766.302(2),
Florida Statutes, N chol as does not qualify for coverage under

the Plan. See also Hunana of Florida, Inc. v. MKaughan, 652

So. 2d 852, 859 (Fla. 2d DCA 1995)("[B]ecause the Plan . . . is
a statutory substitute for common law rights and liabilities, it
shoul d be strictly construed to include only those subjects

clearly enbraced within its terns."), approved, Florida Birth-
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Rel at ed Neurol ogi cal I njury Conpensati on Associ ation v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996).

16. Wiere, as here, the admnistrative | aw judge

determnes that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imediately to the parties by registered or certified mail.'

§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review. 8 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Statenent of the Case and
Conclusions of Law, it is

ORDERED t hat Respondent's Motion for Summary Final Oder is
granted, and the petition for conpensation filed by Jonat han
Buchanan and Krystal King, on behalf of and as natural parents
and guardi ans of Nicholas Buchanan, a mnor, be and the sane is

di sm ssed with prejudice.

11



DONE AND ORDERED t his 28th day of Septenber, 2006, in

Tal | ahassee,

Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 28th day of Septenber, 2006.

ENDNOTES

1/ Pertinent to this case, Section 120.57(1)(h), Florida

St at ut es,

a final

2/ Notably,

provi des:

(h)

Any party to a proceeding in which an
adm ni strative | aw judge of the Division of
Adm ni strative Hearings has final order
authority may nove for a summary final order
when there is no genuine issue as to any
material fact. A summary final order shal
be rendered if the admnistrative | aw judge
determ nes fromthe pl eadi ngs, depositions,
answers to interrogatories, and adm ssions
on file, together with affidavits, if any,
that no genuine issue as to any materi al
fact exists and that the noving party is
entitled as a matter of lawto the entry of

or der.

when, as here, the "noving party presents evidence

to support the clainmed non-existence of a material issue, he
[is] entitled to a summary judgnent unless the opposing

party conmes forward with some evidence which will change the

result; that is, evidence to generate an issue of material fact.
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It is not sufficient for an opposing party nmerely to assert that
an issue does exist." Turner Produce Conpany, Inc. v. Lake
Shore G owers Cooperative Association, 217 So. 2d 856, 861 (Fla.
4t h DCA 1969). Accord, Roberts v. Stokley, 388 So. 2d 1267
(Fla. 2d DCA 1980); Perry v. Langstaff, 383 So. 2d 1104 (Fl a.
5t h DCA 1980).

COPI ES FURNI SHED
(Via Certified Mail)

David R Best, Esquire

Best & Anderson, P.A.

Bank of Anmerica Center

390 North Orange Avenue, Suite 1875

Ol ando, Florida 32801

(Certified Mail No. 7099 3400 0010 4404 4241)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal
I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7099 3400 0010 4404 4258)

Tana D. Storey, Esquire

Roet zel & Andress

225 South Adans Street, Suite 250

Tal | ahassee, Florida 32301

(Certified Mail No. 7099 3400 0010 4404 4265)

Terri L. Mcendree, M D

38030 Daugherty Road

Zephyrhills, Florida 33540

(Certified Mail No. 7099 3400 0010 4404 4272)

Sheila A. Bahn, M D

38030 Daugherty Road

Zephyrhills, Florida 33540

(Certified Mail No. 7099 3400 0010 4404 4289)

East Pasco Medical Center

7050 Gal |l Boul evard

Zephyrhills, Florida 33541

(Certified Mail No. 7099 3400 0010 4404 4302)
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Charl ene W I I oughby, Director

Consuner Services Unit - Enforcenent
Department of Health

4052 Bald Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7099 3400 0010 4404 4319)

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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